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EXAMINATION OF ABSTRACTS
PAUL GAME

I. INTRODUCTION*

An abstract is an epitome of the record evidence of the title to
real property.' It is a history of the title, showing all recorded instruments and other matters appearing of record affecting the title
since the land was severed from the public domain. The examination
of an abstract entails the tracing of the chain of title from the United
States 2 through various ownerships down to the present owner, the
examination of each link in the chain to ascertain that the title was
effectively transferred, and the examination of all other records pertaining to or affecting the title to the property. The purpose of such
an examination is to determine whether the present claimant has a
marketable title. One of the typical definitions of "marketable title"
is that given by the Supreme Court of Florida in Winkler v. Neilinger:
"A marketable title is one free from reasonable doubt in law or fact
as to its validity."3 A more practical definition which can be applied
by a title examiner in deciding whether he should pass a title is: "A
marketable title is one that can be defended and upheld in court."
There is a difference between a marketable title and a marketable
title of record. In passing on a title the examiner should be satisfied
that the record discloses the information necessary to uphold the title
or points the way toward the necessary information.
An attorney examining a title must make numerous decisions as
to the validity and effect of many different kinds of instruments of
record affecting or purporting to affect the title under examination.
Often conflicting opinions and lines of authority exist as to the effect
of such instruments. If the attorney refuses to accept anything but
the perfect title of record and searches diligently for a hidden defect,
he will probably not pass any title. Even if he is less strict but calls
attention to more obvious defects, he may be charged with being too
technical. On the other hand, the too liberal attorney, who passes
*A table of headings and subheadings is appended at the end of this article.
'Barclay v. Bank of Osceola County, 82 Fla. 72, 89 So. 357 (1921).
2Titles to many properties in Florida are based on Spanish grants. The transfer of such titles after the acquisition of the Territory of the Floridas by the United
States from Spain is governed by the same rules as the transfer of other titles.
3153 Fla. 288, 291, 14 So.2d 403, 404 (1943).
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everything, may cause a client to sustain a financial loss, or at the
very least he will sooner or later be faced with an irate client demanding to know why he passed a title which the next examiner turned
down.
An attorney's duty to his client in the examination of abstracts, as
in other fields of endeavor, requires that he exercise reasonable care
and skill. This does not include the impossible, and the attorney is
therefore not charged with knowledge of all of the law applicable to
the examination of titles. To avoid a charge of negligence an attorney
should note those irregularities that might adversely affect the title,
make a reasonable search for the law applicable to the problem, and
arrive at a fair decision. It is the purpose of this article to present to
the novice some elementary information with respect to the examination of titles which may be of help to him in discharging this duty to
his client.
II.

MECHANICS OF EXAMINATION

The mechanics of the examination of abstracts must depend
largely upon the custom in the county in which the land lies. In many
counties it the custom of attorneys to rely upon the abstract to show
any irregularities in deeds, mortgages, and other ordinary instruments
shown of record rather than to examine these instruments on the
public records. In Hillsborough County it is the practice to examine
the original records in the courthouse, using the abstract merely as an
index to the records. This custom resulted from the form of abstracts
furnished by abstract companies in the early days. This was merely a
skeleton take-off of the recorded instruments showing the place of
record, the names of the parties, the date of the instrument and date
of filing, and a description of the property.
Since about the year 1925 our abstracts have been made in book
form and have shown more information, but attorneys have generally
followed the old custom of examining original records. Some examiners make notes on the abstract. A better procedure is to make
a skeleton take-off of the abstract, which is used as an index to the
records and all notes made on it. A simple system of symbols is used
to indicate regularity in the naming of the parties, execution, and acknowledgment. Deeds, mortgages, and other instruments are shown
in chronological order, except that when a mortgage or lien appears
it is followed immediately by all instruments affecting such lien, up
to and including the satisfaction if there is a satisfaction of record.
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The order of examination of the records is first the deeds, then mortgages, satisfactions, and other instruments according to the physical
location of the records. Irregularities are noted on the memorandum
take-off. Notes on legal questions are shown at the entry affected, and
such notes can also be entered in a special memorandum book. After
the transaction is completed the title take-off, or title search, should be
filed in a land file according to legal description, with a copy of the
title opinion. Another copy of the title opinion should be filed under
the name of the client.
Every attorney who examines titles to real property should keep
accurate and complete notes of all titles examined and should file
them in such manner that they will be readily available for future
reference. These notes should never be filed away with dead files, as
they may be needed at any time to determine why the title was passed
and are often useful in the examination of title to other properties
having similar chains of tide, in whole or in part. Reference to these
notes will save the time and trouble of repeating the same work.
III.

EXAMINATION OF DEEDS

The first thing to be determined in examining a title to property
is that title has passed from the sovereign. This may be by patent from
the United States to an individual or to the State of Florida. If to an
individual, the patent should be of record and should be examined
to determine the name of the patentee and the description of the
property. It is not essential that words of limitation be present in a
patent issued subsequent to the effective date of Chapter 5145 of
Florida Laws of 1903. The effect of the omission of such words from
a patent issued prior to that date is a matter of considerable doubt.
The next step is to check the deeds in the chain of title. The simplest form of chain is a series of deeds from the patentee down to the
present owner. Unfortunately there are few such simple chains of
title.
Dates
The date of the deed should be noted, and this date should be
compared with that of the instrument by which the grantor acquired
title. If the date of the deed to the grantor is subsequent to that of
the deed by which he conveys, it is necessary to ascertain whether the
prior deed contains covenants of warranty sufficient to carry the after-
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acquired title. In at least one case the Florida Supreme Court said
that a deed without covenants of warranty did pass an after-acquired
title. 4 The question, however, appears not to have been presented by
the facts in that case. Ordinarily the cases hold that after-acquired
title passes by estoppel under the covenants of warranty. 5 In the absence of such covenants the careful examiner will require another
deed from the grantor. The statutory form of covenant of general
warranty 6 is sufficient to pass an after-acquired title. If anything less
is found in such a deed the effect of the covenants should be determined before the title is passed.
A question may arise in the mind of the examiner when the date
of the deed is subsequent to that of the acknowledgment. This does
not invalidate either the deed or the acknowledgment; it is presumed
that the date of the deed is in error.
The examiner should note whether the date of expiration of the notary's commission is subsequent to that of the acknowledgment and
within four years after the date of the instrument if it is executed in
Florida, as the term of the notary's commission is four years. Even
though the date of expiration is stated to be more than four years
after that of the acknowledgment it may be presumed that the date of
the acknowledgment is in error, since the notary could not have known
the date of expiration of his commission before it issued. If the instrument was recorded more than four years prior to the date on which
the notary states that his commission will expire, a check of the reports
of the secretary of state showing the dates of issuance of notaries' commissions will often clarify the situation.
Names of Parties
In order to be valid a deed must have a grantor or grantors capable
of transferring title and a grantee or grantees capable of accepting
title. The examiner should satisfy himself that the grantor is the
same person who acquired the title through the previous link in the
chain. If the name is identical the examiner is entitled to presume
that the grantor is the person who acquired title unless something in
4Tucker v. Cole, 148 Fla. 214, 3 So.2d 875 (1941).
5Moralis v. Matheson, 75 Fla. 589, 79 So. 202 (1918).
6FLA. STAT. §689.02 (1951): ". .. and the said party of the first part does hereby
fully warrant the title to said land and will defend the same against the lawful
claims of all persons whomsoever."
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one of the deeds or elsewhere in the record charges him with knowledge to the contrary or suggests inquiry. If there is a difference between the name by which the title was acquired and the name by
which it was conveyed, then consideration should be given to the
record and any other available information to decide whether the
proper person conveyed. If the title is acquired by J. H. Smith and
conveyed by John H. Smith, this is probably sufficient showing of
identity, particularly if in both instances the party is stated to be a
resident of the same place, as John H. Smith must necessarily also
be known as J. H. Smith. If the title is acquired by John H. Smith
and conveyed by J. H. Smith, however, a doubt arises, since J. H.
Smith is not necessarily John H. Smith. In the latter case, if John
H. Smith gives back a mortgage to his grantor and is joined by Mary
Smith, his wife, a subsequent conveyance by J. H. Smith and Mary
Smith, his wife, would hardly be questioned. In case the record leaves
doubt as to identity the careful examiner will require some proof.
The affidavit of a responsible party is acceptable.
In those cases in which conveyances are made to or from persons
acting in representative capacities the word "as" should appear between the name of the person and the specification of his representative capacity; otherwise such designation may be mere descriptio personae.7 If the capacity is not clear, the title should be considered as
passing to the person named in his individual capacity and also in
his representative capacity, and conveyances should be required from
him accordingly. If a conveyance is made to a person as trustee it
must be determined that the deed gives the trustee power to convey,
since the word "trustee" does not carry with it any implied powers. 8
If no powers are given to the trustee, both the legal and equitable
titles become vested in the beneficiaries. 9 If no beneficiary is named
or referred to in the deed, the title vests in the grantee individually
and not as trustee,' 0 as is also true if the trustee is given unlimited
possession, control, and beneficial use."
If the grantee is a corporation, it should be determined that the
7Evans v. Tucker, 101 Fla. 688, 135 So. 305 (1931); Clonts v. Cline, 100 Fla.
1449, 151 So. 521 (1930).
SHamilton v. Flowers, 134 Fla. 328, 183 So. 811 (1938); Willey v. IV. J. Hoggson
Corp., 90 Fla. 343, 106 So. 408 (1925).
9
Elvins v. Seestedt, 141 Fla. 266, 193 So. 54 (1940).
10FLA. STAT. §689.07 (1951).
"Axtell v. Coons, 82 Fla. 158, 89 So. 419 (1921).
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corporation was in existence at the time of the execution of the deed,
as otherwise the deed may be void. The Florida Supreme Court has
not yet decided the question of the effect of a deed executed to a
corporation in process of incorporation but not in possession of a
charter. Decisions of other states are divided, some holding that the
deed is void,12 others that the title vests in the incorporators as individuals,13 and still others that the title vests in the incorporators as
trustees for the corporation and passes to the corporation immediately
on its incorporation. 14 If the deed, though dated prior to incorporation, is not delivered until after incorporation, it takes effect as of the
date of its delivery and is a valid conveyance to the corporation. Since
the record does not show the date of delivery, the examiner should require that all of these contingencies be covered by requiring another
deed from the original grantors, then a deed from the incorporators
and their wives, and finally a deed from the corporation.
Deeds of record listing administrators or executors of estates as
grantees present a problem unless such personal representatives are
operating under wills giving them specific authority to acquire title
to real estate. The Florida Supreme Court has not yet determined the
effect of such a deed in the absence of express authority, and other
jurisdictions present divergent views. Some courts hold that the personal representative holds the title to the property in the same manner
that he holds title to other assets of the estate,15 others that he holds
title in his individual capacity and that if the estate has any right at
all it is the right to make personal claim against him.16 The examiner
encountering this problem should see that both theories are covered
by obtaining a deed from the personal representative and his wife as
well as from him in his representative capacity, after court authorization if necessary.
A partnership is not a legal entity entitled to take and hold title
to real estate, but a deed to a partnership by name is not void. Such
a deed places the title in the members of the partnership, and their
12

E.g., Harwood v. Masquelette, 95 Ind. App. 338, 181 N.E. 380 (1932).
E.g., William Cameron & Co. v. Trueheart, 165 S.W. 58 (Tex. Civ. App.
1914).
14Hecht v. Acme Coal Co., 19 Wyo. 10, 113 Pac. 786 (1911).
15See Lamotte v. Steidinger, 266 Ill. 600, 107 N.E. 850 (1915); Caudill v. Trimble's Adm'r, 273 Ky. 793, 117 S.W.2d 993 (1938); Hall v. Windsor Say. Bank, 97
Vt. 125, 124 Atl. 593 (1924).
16Greenfield v. Stout, 122 Ga. 425, 50 S.E. 111 (1905); Arrowvwood v. McKee, 119
Ga. 623, 46 S.E. 871 (1904); Shelton v. Bone, 126 S.W. 225 (Tex. Civ. App. 1894).
13
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identity may be shown by evidence other than the deed.17 It is then

necessary to obtain a deed from all of the partners and their wives.
If conveyance is made by a husband directly to his wife, or to a
third party who conveys to the wife, or to the husband and wife jointly, the examiner must determine whether the property is homestead.
If homestead, the deed or deeds are probably void.18 If the husband
and wife join in a subsequent conveyance, however, the defect is immaterial.
If conveyance is to named trustees of a charitable or religious organization, the examiner should not accept a conveyance from the
trustees without authorization or confirmation by the chancery court
unless the deed contains specific authorization to the trustees to
convey.19
Grantors
There is conflict as to whether a deed binds a person who signs it
if he is not described as grantor. The general rule is that he is not
bound,20 but there are well-considered decisions to the contrary, 21
and the question may turn upon a matter of construction, to be determined by the facts and surrounding circumstances of the case rather
than by a fixed rule of law.22 Florida apparently has not considered
the question; it is therefore desirable that the grantor conveying an
interest in land be named as such in the instrument. The husband of
the owner of property need not be named in the body of the deed, however, even though a statute requires him to join in its execution. 23
In such case the husband is conveying no interest, and the statute is
satisfied by his signing the deed with his wife. 24 The Florida Supreme
Court has held that a husband's signature as a witness to a bill of sale
17Federal Land Bank v. Dekle, 108 Fla. 555, 148 So. 756 (1933); Cawthon v.
Stearns Culver Lumber Co., 60 Fla. 313, 53 So. 738 (1910).
lBSee Church v. Lee, 102 Fla. 478, 484, 136 So. 242, 246 (1931).
19See Jordan v. Landis ex rel. Goodwin, 128 Fla. 604, 616, 175 So. 241, 247
(1937).
20E.g., Childs v. Newfield, 136 Cal. App. 217, 28 P.2d 924 (1934); Lee v. Lee,
238 Ky. 477, 38 SAV.2d 223 (1931); Hogsed v. Gillet, 60 Mont. 467, 199 Pac. 907
(1921); Murphy v. Skelly, 100 N.J. Eq. 193, 135 At. 351 (Ch. 1926).
21E.g., Patterson v. Burns, 150 Ga. 198, 103 S.E. 241 (1920).
22Isler v. Isler, 110 Miss. 419, 70 So. 455 (1915).
23FLA. STAT. §§708.04, 708.08 (1951).
24Evans v. Summerlin, 19 Fla. 858 (1883).
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of personal property executed by his wife is a sufficient joinder to
satisfy the statute.25 Unless the husband also acknowledged the deed
in such manner as to entitle the instrument to be recorded, this principle would not apply to conveyances of real estate.
Florida has not decided whether the wife of the owner of property must be named in the body of the deed by which her husband
conveys in order for her joinder to bar her dower or to make valid
the transfer of homestead property. Until the Supreme Court rules
on this question the examiner should not pass such deeds. In the
matter of homestead the wife does have an interest which is conveyed
or released by the deed, and there is no valid reason why the usual
rule should not apply to such a situation.
If only one grantor is named in a deed, then the fact that he is
unmarried should appear somewhere in the instrument or in the
acknowledgment. This is necessary because if the grantor is a married
man the wife's dower interest will remain outstanding, while if the
grantor is a married woman her conveyance is invalid unless she is
a free dealer. An examiner may presume, in the absence of a contrary showing in the record or the abstract, that the grantor is of age
and not under other disability. It is immaterial that one of the
grantors is a minor if he or she is married, since marriage removes the
disabilities of nonage. 26 If the abstract indicates that the grantor is
not sui juris the examiner should satisfy himself that the grantor did
have capacity to convey, or require proof or conveyances or such other
proceedings as may be necessary to clarify the question of record. An
example of this problem occurs when the abstract shows an adjudication of insanity of a person having the same name as the grantor.
Grantees
The grantee must be sufficiently designated so that the record shows
to whom the title passed. A deed in which the name of the grantee
is left blank is a nullity.27 If such a deed is placed of record and is
later again recorded with the name of a grantee inserted, the careful
examiner will require another deed from the grantor, inasmuch as
the validity of such recorded deed would depend upon matters outside the record.
25Davis v. Leonard, 66 Fla. 351, 63 So. 584 (1913).
26FLA. STAT. §§743.01, 743.03 (1951).
27Simpson v. Hirshberg, 159 Fla. 25, 30 So.2d 912 (1947).
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If the grantee is a corporation the name of the corporation should
be stated with sufficient accuracy to identify it. For example, a deed
is void because of uncertainty if it attempts to describe one of two
corporations with similar names but describes neither with sufficient
accuracy to differentiate one from the other. Letter-accurate description is not required, however, and if the intent of the parties can be
ascertained from the name or description of the grantee corporation
as contained in the deed, a variance between the name used and the
28
true corporate name of the grantee will not invalidate the deed.
The fact that a natural person named as grantee in a deed may be
a minor or under other disability will not affect the validity of the
deed or prevent passage of the title to the grantee, since such persons
are capable of taking and holding title to real property. Sometimes
a parent will convey his property to a minor child and then try to
transfer it back or to sell the property. In such case title must be
transferred by a guardian duly appointed by a court of competent
jurisdiction after proper proceedings and orders authorizing the transfer. The examiner should not pass the title unless an adequate bond
is given and the rights of the minor fully protected..
In 1945 the Legislature provided that it should be the duty of the
clerk of the circuit court to ascertain the correct post office address of
the grantee in every deed filed for record,29 and that in counties having
a population of 180,000 or more no deed or other instrument conveying any interest in real estate should be recorded ". . . unless the same
shall contain therein the complete residence or post office address of
30
each grantee named therein, following the name of such grantee."
There is some disagreement as to the construction and effect of the
latter statute, so if examination is being made of property located in
a county having a population of 180,000 or more, all deeds recorded
on and after July 1, 1945, should be checked carefully to see that the
complete residence or post office address of each grantee is stated in
the deed following the name of the grantee. The "complete" address
of the grantee would appear to include a street number or other definite location and the name of the city and state. It is improbable that
the courts will ever hold that the record of a deed is a nullity because
the complete residence or post office address of the grantee is not set
forth in the deed in accordance with the provisions of the statute.
28FLA. STAT.
29FL. STAT.

§610.26 (1951).
§695.21 (1951).

3oFIa. Laws 1945, c. 22961.
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Until the Supreme Court construes the meaning of the quoted language and the effect of the statute, however, the careful examiner will
note any failure or partial failure to comply with this statutory requirement.
Consideration
Since a recital of consideration is necessary to the validity of a
deed, every deed should contain such a recital. It has been held, however, that a seal affixed to an instrument imports a consideration and
a third party may presume that a sufficient consideration passed to
the grantor.31 In 1941 the Legislature eliminated the requirement of
a seal in a conveyance of realty.32 The effect of this on the rule that
a seal "imports" a consideration remains to be seen. The examiner will
seldom be called upon to consider this problem, since most deeds are
under seal and recite some consideration.
If as a part of the consideration recited in the deed the grantee
assumes and agrees to pay outstanding obligations, such obligations
may thereupon become purchase money liens. This may follow notwithstanding the fact that the debts did not constitute liens on the
property prior to the promise of the grantee. The examiner should
require satisfactory proof, therefore, that all such obligations have been
paid. If the deed conveys several tracts and the grantee assumes several mortgages that encumber different tracts, the careful examiner
will see that all of the mortgages assumed have been paid and satis3
fied of record.A
Granting Clause
To pass title the deed must contain words of conveyance, or a
granting clause. Any words which dearly show that the parties intended for title to pass will satisfy this requirement. The words usually
used are "grant, bargain, sell and convey," but words such as "remise,
release and quitclaim" or "transfer and assign" are sufficient to pass
the title. An instrument apparently intended to be a deed but containing no words or phrase indicating that the parties intended to
transfer the title is defective and a new deed should be required.
3

lWise v. Wise, 134 Fla. 553, 184 So. 91 (1938).
32FLA. STAT. §689.01 (1951); see Note, The Status of the Common Law Seal in
Florida, 1 U. oF FLA. L. REv. 385 (1948).
33Alabama-Florida Co. v. Mays, 111 Fla. 100, 149 So. 61 (1933).
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Location and Description of Property
The deed should show in what county and state the lands lie,
but this may be shown in any part of the deed. If all parties are recited by the deed to be residents of the same county and nothing to
the contrary appears, the presumption is that the lands lie in such
county. If the property is described by government subdivisions, by
section, township, and range numbers, the deed need show only
that the property is situated in the State of Florida, since the county
may be ascertained by reference to government plats. This is true
even if lands are stated in the deed to lie in one county when in fact
they lie in another or in more than one.3- The property should be
so described as to make it possible for a surveyor to locate the property.35 There are many technical rules as to the sufficiency of description and the construction of certain terms and methods of description
with which the title examiner should become acquainted. Even a brief
discussion of these rules is beyond the scope of this article. Suffice it
to say that the description in a deed will be construed most strongly
against the grantor and in favor of the grantee. The examiner should
carefully examine the description in each deed and be sure that the
description covers the property under examination. Metes and bounds
descriptions should be double-checked, and if any doubt exists a surveyor should be consulted.
Covenants
The presence or absence of covenants in a deed will not ordinarily
affect the conveyance of the title. If the date of the deed is prior to
the date of the acquisition of title by the grantor, the presence of
covenants of warranty may make it possible for the examiner to pass
a title which he could not pass otherwise.36
Recitals
Recitals often appear in and as exceptions to the covenants, so
the covenants should be examined carefully for the recital of other
interests or rights. A recital in a conveyance of a mortgage contract
34Black v. Skinner Mfg. Co., 53 Fla. 1090, 43 So. 919 (1907).
- Kester v. Bostwick, 153 Fla. 437, 15 So.2d 201 (1943).
36Supra p. 79.
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or other instrument constitutes record notice not only of the instrument but of such of its terms and conditions as may be ascertained by
reasonable inquiry suggested by the record.37 In effect, therefore, an
examiner is charged with knowledge of everything referred to in an
instrument.
Words of Limitation
Since June 3, 1903, a fee simple title may be conveyed without use
of words of limitation.-" Nevertheless, most printed forms of deeds
used today contain the words "heirs and assigns." Prior to June 3,
1903, an instrument not containing such words conveyed only a life
estate. The presence or absence of such words should be noted by
the examiner, and if words other than "heirs and assigns" are used
the possibility of their creating an estate tail39 should be considered.
The Florida Supreme Court has said that the words "child" or "children" might be construed to be words of limitation sufficient to create
an estate tail. 40 The words "bodily heirs," "heirs of the body," "lawful
heirs," "lineal descendants," "issue," and "lawful issue" have all been
held to create estates tail.4 1 Any other words in the conveyance indicating an intention to convey less than a full fee simple title should
also be noted by the examiner and the effect of such words determined.
Signatures
42
An instrument conveying land must be signed by the grantor.
The examiner should be able to identify the signature as purporting
to be that of the grantor. An illegible scribble is not sufficient as a
signature to a deed. It is not necessary that the grantor actually sign
the deed; his name may be subscribed by some third party at his request. In this event the grantor should make an X-mark, designated as
"his mark" or "her mark" to show that the signature is not in the
handwriting of the grantor.

37Sapp v. Warner, 105 Fla. 245, 141 So. 124 (1932).
3
8FLA. STAT. §689.10 (1951).
39As converted by the 1941 and 1945 amendments, now FLA. STAT. §689.14 (1951).
4OMcLeod v. Dell, 9 Fla. 427 (1861).
41E.g., Pace v. Forman, 148 Ga. 507, 97 S.E. 70 (1918); Farmer v. Reed, 335 I1.
156, 166 N.E. 498 (1929); Ely v. United States Coal & Coke Co., 243 Ky. 725, 49
S.W.2d 1021 (1932); Massingale v. Parker, 193 Ky. 523, 236 S.W. 959 (1922).
42FLA. STAT. §689.01 (1951).
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Seal
Prior to the 1941 amendment 43 an instrument not under seal did
not pass legal title to real estate44 but did pass an equitable interest in
the property,45 and all such deeds which have been of record for seven
46
years or more have been validated.
Witnesses
Prior to July 1, 1941, execution of a deed had to be in the presence
of "at least two subscribing witnesses," and the present statute requires
that the instrument be signed "in the presence of two subscribing
witnesses."' 4 The examiner should ascertain that there are two subscribing witnesses to each signature and that the witnesses are not
disqualified by reason of interest. At times it will be found that the
two lines provided for witnesses are filled in by the same person. This,
of course, does not satisfy the requirement.
Neither a grantor nor a grantee is qualified to act as a witness.
If the name appearing on the line for the signature of a witness is
the same as that of one of the grantors or grantees, that name cannot
be counted in determining whether there are sufficient witnesses. If
there are two or more grantors and all parties execute the instrument
in one county, as indicated by their places of residence as recited in
the deed and the venue of the acknowledgment or acknowledgments,
it will be presumed that the witnesses are attesting the signatures of
all the grantors. If the deed was executed in different counties, however,
it should clearly appear that the signature of each grantor is witnessed
by two subscribing witnesses. The same witnesses may suffice for two
or more grantors who signed at the same place. If there are insufficient
witnesses the signature of the notary public on the certificate of acknowledgment, if he is not the same person as the witness, may be
counted as a witness 8

43Ibid.
44Neal v. Gregory, 19 Fla. 356 (1882).
4.Douglass v. Tax Equities, Inc., 144 Fla. 791, 198 So. 5 (1940).
40F1LA. STAT. §694.08 (1951).
47FLA. STAT. §689.01

(1951).

4SSpink v. Guarantee Bank & Trust Co., 181 Ala. 272, 61 So. 302 (1932); Russell
v. Holman, 156 Ala. 432, 47 So. 205 (1908).
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Acknowledgment
To entitle an instrument to record one of three methods must be
used to prove the execution thereof: (1) the execution may be acknowledged; or (2) it may be proved by subscribing witnesses in the
manner provided by statute; 49 or (3)the handwriting of the witnesses
or the grantor may be proved before the judge of the circuit court
or the county judge, who will give a certificate to that effect.50 Since
the last two methods are rarely used, the treatment here will deal
mainly with the requisites for acknowledgment. The examiner should
not overlook the possibility of the second and third methods being
used, however, and he should be familiar with the requirements in
regard to them.
Although the Legislature has adopted a suggested form of acknowledgment, 51 no particular form is prescribed. Confusion has arisen
because some examiners mistakenly feel that all of the statements contained in the suggested form are essential to the validity of an acknowledgment. The statutes require that the certificate of acknowledgment
or proof shall set forth substantially the matters required to be done
or proved to make the acknowledgment or proof effectual. 52 In addition, the acknowledging officer shall know or have satisfactory proof
that the person making the acknowledgment is the individual described in and who executed the instrument, or that the person
offering to make proof is one of the subscribing witnesses to the instrument. 53 The italicized words in the statutory form quoted are
considered to be surplusage, and their omission would not affect the
5
validity of the acknowledgment: 4
"STATE OF
COUNTY OF
I HEREBY CERTIFY, that on this day, before me, an
officer duly authorized in the state aforesaid and in the county
aforesaid to take acknowledgments, personally appeared
49FLA. STAT. §695.03
5oFLA. STAT. §695.10

(1951).

(1951).
,lIbid. This act, passed in 1943, also eliminates the requirement of a separate
examination of married women in an acknowledgment.
52FLA. STAT. §695.04 (1951).
53FLA. STAT. §695.09 (1951).
54FLA. STAT. §693.03 (1951).
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to me known to be the person described
in and who executed the foregoing instrument and acknowledged before me that __
executed the same.
WITNESS my hand and official seal in the county and state
last aforesaid this
day of A.D. 19 -.
_

Notary Public
My commission expires:
Venue. The venue of the acknowledgment should be stated so that
the officer is shown to have acted within his jurisdiction. If the acknowledgment is before a notary public for a state at large the omission
of the county is not material, since the officer was authorized to act
throughout the state. Any showing in the body of the certificate that
the officer acted within his jurisdiction corrects an otherwise deficient
statement of the venue. Section 1 of Chapter 11990 of the Acts of 1927
validated instruments theretofore placed of record in which the venue
was incorrectly stated. This provision was included without any
change in the 1941 statutes- and applies to all instruments recorded
prior to the adoption of these statutes. The question of whether the
periodical re-enactment of the Florida statutes brings forward this provision so as to validate all instruments previously recorded must be determined if it is necessary to pass an instrument which might be affected thereby.
Identity of Party. The officer taking the acknowledgment must,
under Florida law, certify that the person acknowledging the execution of the instrument is known to the officer to be the individual
"described in and who executed" the instrument. Lack of such a statement may invalidate the certificate. If the officer is also a witness to
the instrument, however, such lack in the certificate may be waived. 5
Certificates of acknowledgment by officers of corporations are often defective in this respect. Many such certificates state only that the persons
making the acknowledgment are the officers of the corporation, without
stating that the notary or other official knows that such officers are the
persons described in and who executed the instrument. The words
"described in" may be inapplicable, inasmuch as the executing officers
5
§695.06 (1951).
5GCleland v. Long, 34 Fla. 353, 16 So. 272 (1894); Summer v. Mitchell, 29 Fla.
179, 10 So. 562 (1892).

5 FLA. STAT.
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of the corporation are usually not described or named in the body
of the instrument. The notary's certificate should state that the officer
who acknowledged execution by the corporation was "known to him
to be the person who executed the instrument as such officer of the
corporation." Here again, if the notary is also a witness this defect may
be waived, as the attestation clause of the witness and the certificate of
acknowledgment may be read together.
Words of Acknowledgment. It is necessary that the certificate of
acknowledgment state that the person who appeared acknowledged
that he executed the instrument. An acknowledgment in which the
officer states, "I hereby certify that on this day before me personally
appeared John Smith, to me known to be the person described in and
who executed the foregoing instrument for the uses and purposes therein expressed," is obviously insufficient, as nowhere in the certificate
appears a statement to the effect that John Smith acknowledged anything. Some scriveners, and some attorneys, confuse the form of an
acknowledgment with the form of an affidavit. An affidavit may, and
often does, contain sufficient substantial statements to pass as a certificate of acknowledgment. 57 An affidavit, however, as is true of a certificate of acknowledgment, must contain a statement that the person
acknowledged, stated, or swore that he executed the instrument. It
is not sufficient for him to swear that the statements in the instrument
are true. The recording statute requires an acknowledgment, not a
verification.
Acknowledgment of Execution. Section 695.03 of the statutes provides that the grantor must acknowledge the "execution" of the instrument. Decisions prior to the 1941 amendment s" were to the effect
that execution embraced "signing, sealing, and delivery" and that acknowledgment of any one or two of these acts was not sufficient to
entitle the instrument to record. 59 Since a seal is no longer a prerequisite to validity of the deed, acknowledgment of "signing and delivery"
is probably now sufficient, although acknowledgment of signing alone
may not entitle the instrument to record. At any rate the careful examiner will not pass a certificate reciting acknowledgment of signing
only. In drafting a certificate of acknowledgment it is wise to use
r7International Kaolin Co. v. Vause, 55 Fla. 641, 46 So. 3 (1908).
§689.01 (1951).
59Edwards v. Thorns, 25 Fla. 222, 5 So. 707 (1889).

58FLA. STAr.
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the word "execution" and thus avoid this possible complication. If
the notary also signed as a witness under the clause "Signed, sealed
and delivered in the presence of" or "Signed and delivered in the
presence of," this clause and the certificate of acknowledgment can be
read together to supply some of the necessary elements of execution
that are otherwise lacking.
I Official Character of Officer. It must be shown that the official
who took the acknowledgment is an officer authorized by Florida law
so to act.0 ' The notary public is usually the officer who takes an acknowledgment, but within this state a judge, clerk or deputy clerk of
a court of record, and other designated officers are also authorized.
Commissioners of deeds, commissioners of oaths, and attorneys at law,
among others, are authorized by the laws of some states to take acknowledgments of instruments for record in those states but not for
record in Florida. Such official character cannot be shown merely by
the statement that the officer is "an officer authorized to administer
oaths and take acknowledgments in the county and state aforesaid."
This might be true and still the instrument might not be entitled to
record in Florida. The title of the officer should be shown immediately
following his signature. The title may be shown in many different
ways, however, such as by the use of initials generally understood to
stand for title to office,8 2 or in the body of the instrument, 63 or by the
seal affixed to the instrument.
Official Seal of Officer. The officer taking the acknowledgment
must affix his official seal, and the certificate of a clerk as to the official
character of the officer without such seal does not comply with the
Florida law. New York notaries, and those of some other states, apparently are not required by the laws of their states to affix their
official seals, but they do make a practice of affixing the clerk's certificate of their capacity as notary. Such certificates may be better
proof of the official character of the officer than the mere affixing of
the officer's official seal, but the Florida statute specifically requires
that the acknowledgment or proof "shall be under the seal of the
60FLA. STAT. §695.06
81FLA. STAT. §695.03

(1951).
(1951) designates the officers authorized to act in Florida,

other states of the Union, and foreign countries.
2Harris v. Zeuch, 103 Fla. 183, 137 So. 135 (1931).
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court or of the officer,"64 and if the seal is not affixed the instrument is
not entitled to record.
This requirement of an official seal is subject to one exception only,
that of acknowledgments before officers of the armed forces of the
United States by members of such forces. All such acknowledgments
should be examined carefully to see that they entitle the instrument
to record. Some forms provided by the armed forces are very similar
to the statutory form required by the laws of Florida 5 but do not
sufficiently identify the person making the acknowledgment as being
the person "described in and who executed" the instrument, or, as
provided in the form embodied in Section 695.031, as being the person
"whose name is subscribed to the within instrument."
The requirement most likely to be overlooked is that the officer
certify that he knows or has satisfactory proof that the person offering
to make proof is one of the subscribing witnesses to the instrument.
The officer should not have any interest in the title being conveyed.
The grantee in a deed may not act as notary in taking the acknowledgment of the grantor. 66 Similarly, the owner of the property would
not be qualified to take the acknowledgment of a satisfaction of mortgage or other instrument affecting the title to or a lien upon the
property.
Amendment of Certificate. A point too frequently missed is that
when the officer has signed the certificate of acknowledgment and the
instrument has been delivered, the officer has no authority thereafter
to change his certificate of acknowledgment, or make another certifi67
cate of acknowledgment, unless the parties appear before him again.
So if an instrument is recorded with a defective acknowledgment and
is again recorded with a new certificate by the same notary public
dated the same day as the original certificate, the officer has exceeded
his authority in signing the new certificate and the defect has not
been cured.
Date of Expiration of Commission. Many examining attorneys call
attention to the failure of a notary public or other officer taking an
63Summer v. Mitchell, 29 Fla. 179, 10 So. 562 (1892).
64FLA. STAT. §695.03 (1951).
65FLA. STAT. §695.031 (1951).
6oMontgomery v. Carlton, 99 Fla. 152, 126 So. 135 (1930).
67Robinson v. Bruner, 94 Fla. 797, 114 So. 556 (1927); Durham v. Stephenson,
41 Fla. 112, 25 So. 284 (1899).
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acknowledgment, either within or without the State of Florida, to state
the date of the expiration of his commission by adding to his signature "My commission expires" and inserting the date of expiration.
Section 117.07 directs "every notary public in the state of Florida" to
add such a statement to his official signature, but does not make this
requirement a condition to the recording of the instrument. Nothing
in this statute purports to apply to notaries or other officers acting
elsewhere than in Florida. While it is desirable that such information
be given by the notary in order that the record may show that he is
acting within the time of his commission, I am of the opinion that
an examiner is not justified in raising this as an objection to the title.
Our Court has held that the officer authenticates his acts by his official
seal, and if the seal is affixed the legal requirement is met.68 If the
date of expiration of the commission is given, the examiner should
see that it is subsequent to the date of the acknowledgment, and, in
the case of a Florida notary, within four years thereafter. This latter
statement is not always applicable to notaries of other states, inasmuch
as commissions in some states are for longer periods than four years
and in others are indefinite. In South Carolina, for example, the
commission of a notary public expires at the pleasure of the governor.
Separate Examination of Married Woman. Prior to May 13, 1943,
the deed of a married woman, in order to be effective as a conveyance
of her property or as a release of dower, had to be acknowledged by
her, before a notary public or other officer authorized to take acknowledgments, separately and apart from her husband. She also had
to acknowledge that she executed the instrument freely and voluntarily
and without any compulsion, constraint, apprehension or fear of or
from her husband. The necessity of a notary's certificate that these
requirements had been met was abolished in 1943.9
The 1943 statute also attempted to validate acknowledgments executed prior to that date by married women who had not been separately examined. Since the separate examination was necessary to
the validity of the deed prior to the adoption of this statute, it is
doubtful whether the Legislature had the power to validate acknowledgments or conveyances which were void when made. The careful
OsState ex rel. Richardson v. Lawrence, 120 Fla. 836, 163 So. 231 (1935); Rosen
v. Levy, 109 Fla. 523, 148 So. 393 (1933).
69FL. STAT. §693.03 (1951). This statute was held valid in Scott v. Hotel Martinque, 48 So.2d 160 (Fla. 1950).
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title examiner, therefore, will check all acknowledgments by married
women executed prior to May 13, 1943, to be sure that the certificate
shows a proper separate examination. Such acknowledgments, however, need not be considered void merely because not all of the statutory words "freely and voluntarily and without any compulsion, constraint, apprehension or fear" are used. Validating statutes have cured
such irregularities.70 These statutes are effective when the certificate
shows a separate examination and sufficient words are used to show
that the married woman acknowledged that she executed the instrument voluntarily.
It is not necessary for the certificate to state that the married woman
acknowledged the purpose of her execution of the instrument. Some
attorneys, and even some court opinions, refer to the acknowledgment
as being the "relinquishment of dower" by the married woman. The
relinquishment of dower, the conveyance of her separate estate, or
the conveyance of homestead in which she is required by the Constitution to join, is accomplished by her execution of the instrument in
which she is named as one of the grantors, and she is required to acknowledge merely that she executed the instrument. In fact an erroneous reference in the certificate of acknowledgment as to the purpose of her execution of the instrument ha been held not to invalidate
71
the acknowledgment or the deed.
Errors and Omissions. An error or omission of the pronoun referring to the person or persons making the acknowledgment will not
invalidate the acknowledgment. Sometimes the notary will certify
that two or more persons appeared and acknowledged the execution of
the instrument to be "her" or "his" free act and deed, or to be merely
"free act and deed," omitting any pronoun. In either case the certificate is not fatally defective. The use of an erroneous pronoun, or
the omission of any pronoun, is obviously an error. The statute requires acknowledgment of execution of the instrument only and not
a certification that the execution is anyone's free act and deed. Hence
a misdescription of the instrument in the certificate of acknowledgment
may not be fatal if it is clear that the certificate is intended to refer
to the instrument to which it is attached. An examiner would be
justified, however, in refusing to pass an acknowledgment which recited that the parties acknowledged the execution of the "foregoing
7Olnduding FLA.

STAT. §694.08 (1951).
7'Evans v. Summerlin, 19 Fla. 858 (1883); Hartley v. Ferrell, 9 Fla. 374 (1861).
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mortgage to Bill Jones" when the instrument which the acknowledgment sought to entitle to record was a deed to John Smith.
IV.

EXAmINATION OF MORTGAGES

After examining all deeds in the chain of title and finding them
to be regular or noting any irregularities and determining their effect,
the next step is to check the mortgages, assignments and satisfactions
of mortgages to determine whether there are any mortgage claims outstanding against the property.
A mortgage is not a link in the chain of title unless it is foreclosed.
In the event of foreclosure a court passes upon and adjudicates the
validity of the lien created by the mortgage. Hence it is not so important for the examiner to check the mortgage on the record, particularly the execution, as it is to check carefully all deeds. Nevertheless, there are certain things to be on the alert for in checking mortgages. A mortgage is mere security for a debt. Usually it secures a
note which is described in the mortgage. Sometimes the mortgage is
to a named mortgagee only, while the notes it secures are made payable
to third persons, or perhaps to the named mortgagee and another or
others. Again, a mortgage may be to a person as trustee and describe
notes secured by it payable to other persons, or the mortgage and
notes are made to a named person as trustee for other named persons
and no powers are given to the trustee. In all such cases, unless the
mortgagee is named as trustee and given specific power to satisfy or
assign the mortgage, a satisfaction or assignment must be executed by
the payee or payees of the note and not by the mortgagee alone.
The examiner must also check the mortgage for the recital of
other instruments not of record, as such a recital probably constitutes
record notice of the recited instrument and its contents just as it does
in a deed in the chain of title. Authority exists to the effect that a recital in a satisfied mortgage does not constitute notice of an unrecorded
instrument. These cases are based on the theory that a satisfied mortgage does not constitute a link in the chain of title. Until our Florida
Supreme Court adopts such a rule, however, all mortgages should be
examined for such recitals as well as to determine the name of the
obligee of the indebtedness secured.
Assignments. Assignments of mortgages should be checked with
as much care as deeds for names of the parties, description of the mortgage assigned, execution and acknowledgment. Witnesses are not
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necessary to the validity of an assignment. It is important and necessary that the assignment assign the debt as well as the mortgage. The
Florida Court has held that an assignee of a mortgage without the note
has no lien and that the assignment is a nullity.72 In fact, a purchaser
of one of a series of notes secured by a mortgage has been held to
be an assignee pro tanto of the mortgage security and entitled to fore73
close the mortgage.
Satisfaction
A satisfaction of mortgage should be examined with care as to
names of parties, description of the mortgage, execution and acknowledgement, in much the same manner that a deed is examined. Here
again witnesses are not necessary to the validity of the instrument.
Acknowledgments of satisfactions and assignments of mortgages are
subject to the same requirements as acknowledgments of deeds.
It may be worth while to note the maturity date of the note as disclosed by the mortgage. Sometimes the fact that the period of limitations has run is of aid in deciding whether a weak assignment or
satisfaction may be safely passed. Here again it should be borne in
mind that a deed from mortgagee to mortgagor will not operate as
a release of the mortgage unless the deed contains statements to the
effect that such is the intention of the parties. A mortgage lien is not
a right, title or interest, but is merely a lien upon the property; hence
a conveyance of all of the right, title, and interest of the grantor in
certain property therein described is not an assignment of a mortgage
lien.
An examiner might consider that a mortgage of record more than
twenty years after its maturity does not constitute a lien on the property, since it is barred by the twenty-year statute. This may or may not
be true, as a payment on account of the mortgage indebtedness may
have tolled the running of the statute. 74 An act passed in 194575
attempts to bar foreclosure of mortgages after the expiration of twenty
years after maturity except under certain conditions. This act may
violate to some extent the provisions of Article III, Section 33, of the
72Hemphill v. Nelson, 95 Fla. 504, 116 So. 498 (1928); Jordan v. Sayre, 29 Fla.
100, 10 So. 823 (1892); Carter v. Bennett, 4 Fla. 283 (1852).
73Fowler v. Lee, 106 Fla. 712, 143 So. 613 (1932).
74Phifer v. Abbott, 73 Fla. 402, 74 So. 488 (1917).
75FLA. STAT. §95.28 (1951).
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Florida Constitution. The examiner therefore should not assume that
an open mortgage on record has been barred by limitations until a
sufficient time has passed so that no doubt exists.
V. CONTRACTS AND OPTIONS

Contracts to convey and options in the chain of title should be
examined for recitals which may constitute notice of outstanding
interests. If a conveyance has been made pursuant to the contract to
either the contract purchaser or the holder of a valid assignment, it
is not important to check the execution and acknowledgment of the
contract. If the contract provides that the purchaser is to execute a
mortgage to the seller for a part of the purchase price of the property,
however, such provision in the recorded contract is record notice of
the existence of the mortgage after the record of the deed. This is true
even though the mortgage is not recorded unless there is of record
some statement by the seller acknowledging that he has received pay6
ment in full of the consideration.7
Assignments of contracts should be checked as carefully as deeds
and other instruments in the chain to see that they are properly of
record and assign without reservations all interests of the assignors. If
the assignment is conditioned upon the payment of additional purchase money to the assignor, such a condition would probably create
a purchase money lien of record against the property which should
be satisfied of record. The same reasoning is applicable when the
prospective purchaser under a contract to convey binds himself to
convey to a third person. Obligations assumed by that third person
under his contract are not extinguished of record by a conveyance
from the original contracting vendor to that third person. Proper
record satisfaction of such obligations should be required.
An unperformed option to convey does not constitute a cloud on
the title after the time of performance specified in the option.77 An
unperformed contract to convey would constitute a cloud unless
barred by limitations or by operation of a 1941 statute7 8 or by a 1947
79
statute.
76Kemp v. Skivesen, 114 Fla. 667, 154 So. 688 (1934); Skiveson v. Brown, 101 Fla.
1385, 133 So. 564 (1931).
77John Ringling Estates, Inc. v. White, 105 Fla. 581, 141 So. 884 (1932).
78FLA. STAT. §695.20 (1951), Mahood v. Bessemer Properties, Inc., 154 Fla. 710
18 So.2d 775 (1944).
79FLA. STAT. §95.35 (1951).
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VI. COURT PROCEEDINGS

Chancery and Probate
The next step is to examine court proceedings disclosed by the
abstract. Only examination of the court files will reveal the validity
and effect of such proceedings, and the files must be examined in the
light of the statutes in effect at the time of the proceedings.8 0 It is
important to determine that the court acquired jurisdiction of the deIendants by proper service of process, either personal or constructive;
that the decree or judgment of the court was within the issues raised
by the pleadings; and that the defendants were properly named in
the proceedings so as to be bound by the decree or judgment.
If service was made by the sheriff, his return should be examined
to see that it complied with the statute. If service was made by leaving a copy for the defendant, the return should show that the copy
was left by the sheriff at the defendant's usual place of abode with some
person of the family over fifteen years of age and that he informed
this person of the contents thereof. 8' The return should also show
that a copy of the summons was served on each defendant.
If service was made by publication the examiner should check
the affidavit as to publication or the allegations in the sworn bill
against the statute in effect at the time of service to determine that
there existed the substantial compliance with the statute necessary for
8
acquisition of jurisdiction. 2
If minors were parties defendant and personal service was had
83
on them, the provisions of the statute governing service on minors
must have been observed.
Many abstracts show one or more divorce decrees entered prior to
the time the parties parted with the title. If the divorce was entered
prior to the conveyance of the title to the husband named in the decree, or to the husband and a new wife, and if the decree is invalid,
the wife named in the decree may still be the legal wife and possess
8OThe examiner should not depend upon his memory but should have the
statutes before him as he makes his examination.
81FLA. STAT. §47.13 (1951).

82FLA. STAT. §90.05 (1951) forbids an attorney of record in a cause to administer
an oath in such cause. This statute probably renders void process by publication
based on an affidavit in which the jurat is signed by an attorney of record in the
case.
83FLA. STAT. §47.23

(1951).
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a dower interest in the property. If a decree is entered after the husband acquires title, the wife's dower interest is cut off if the decree is
valid. In checking such proceedings the examiner should determine
that the bill contains sufficient allegations of residence and grounds
for divorce and, if the testimony is transcribed, that there is corroborative proof of both. The Florida Supreme Court has said that a decree entered without corroborative proof of residence is void.84 An
examiner is justified, however, in applying the principle stated by the
Court in the case of Catlett v. Chestnut 5 that such decrees are not
void unless there is a complete failure to comply with jurisdictional requirements. Many divorce decrees may be passed upon the principle
that if the decree was obtained by the wife she may be estopped to
question its validity.8 6
Proceedings for the foreclosure of mortgages should likewise be
examined carefully in the light of the statutes in effect at the time
they were conducted. The examiner should be sure that the property
is properly described in all proceedings; that all necessary parties were
made parties defendant, and that proper service was had upon them;
that the allegations of the bill of complaint are sufficient to present
the issues to the court; and particularly that the allegations show by
direct statement or allegations of fact that the interests of the defendants are subordinate to the lien of the plaintiff. The original
notes secured by the mortgage should be in evidence or accounted for
in the proceedings. Failure to produce or account for one of the notes
secured by a mortgage might be notice that the note is in the hands of
87
a third party.
If the testimony was taken before a master it should be determined
that he is not disqualified. The facts which disqualify a judge also
disqualify a master. In one instance an affidavit for order of publication was made by an attorney who described himself as of counsel
for the plaintiff. Later in the proceeding this same attorney was appointed master to take testimony and make findings. In another case
an attorney entered an appearance for a defendant against whom a
default was subsequently entered, and later was appointed master to
take testimony and make findings. In both of these cases the final decrees were void because they were based upon reports and findings of
84Chisholm v. Chisholm, 105 Fla. 402, 141 So. 302 (1932).
85107 Fla. 498, 146 So. 241 (1933).

86Ponce de Leon Fountain of Youth Co. v. Day, 90 Fla. 197, 105 So. 814 (1925).
S7Fowiler v. Lee, 106 Fla. 712, 143 So. 613 (1932).
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masters who were disqualified and whose disqualification appeared
of record.
Statutory proceedings, such as partition, shown on the abstract
should also be examined carefully to see that they comply with the
statutes in effect at the time. Many such proceedings are required to
be based on verified pleadings or pleadings under oath. In this case
a simple jurat following the petition is not sufficient verification. The
verification should be by an affidavit in the usual form, signed by the
person who made the oath and by the notary public, with the notary's
8s
seal affixed.
All probate proceedings should likewise be examined carefully.
It should be borne in mind that a will of a decedent is not effective
in Florida until it is admitted to probate and record.89
If the probate proceedings are because of the death of a mortgagee
and satisfaction of the mortgage is made by the personal representative appointed in the proceedings, it is only necessary to determine
that the personal representative was properly appointed and qualified.
Even though the appointment of the administrator may be voidable,
his acts in the course of administration are valid and binding.0 Thus,
suppose it is found that on proper petition an order was entered by
the county judge appointing a personal representative, who qualified
by taking the oath and giving bond as required, and letters were
issued to him. The examiner need go no further in accepting a
satisfaction of mortgage executed by the personal representative, and
what happened thereafter in the probate proceedings need give him
no concern.
If title to the property under examination, or ownership of the
mortgage, passed to heirs or devisees of the decedent, however, the entire proceedings should be examined to ascertain that the title did
pass91 and that debts, costs of administration, and estate and inheri92
tance taxes do not remain outstanding as liens on the property.
Although the title to the real property passes on the death of the owner
ssRosen v. Levy, 109 Fla. 523, 148 So. 393 (1933).
S9FLA. STAT. §732.26 (1951).
9
OState ex rel. Everett v. Petteway, 131 Fla. 516, 179 So. 666 (1938).
9lFor homestead aspects of descent of realty see Crosby and Miller, Our Legal
Chameleon, The Florida Homestead Exemption: 1-111, 2 U. OF FLA. L. Rav. 12,
52-77 (1949). An analysis of what can happen at worst appears at pp. 230-231.
92For current law on apportionment of estate taxes see Legis., 3 U. or FLA. L.

REv. 83 (1950).
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to his heirs or devisees, 93 it is still subject to the statutory right of the
personal representative to sell such property and thus divest the heir
or legatee of his title. Furthermore, the title to personal property of
the decedent vests in the personal representative, and the heir has no
title until the administration proceedings are completed and distribution made.9 4 If a trust is created by a will, it may not come into
being until the administration proceedings are completed and the
assets constituting the trust fund are distributed to the trustee. This
may be true even though the same person is named as executor and
as trustee.
In examining probate proceedings it should not be assumed that
the estate was not subject to estate or inheritance taxes simply because
the appraiser's report shows a total value of the estate less than
statutory exemptions. For the purpose of federal estate taxes, property owned by the decedent and his wife as an estate by the entireties,
life insurance, and other property which is not subject to administration in the probate proceedings are considered as part of the gross
estate and may amount to many times more than the property that is
subject to administration and therefore shown on the appraiser's report.
If claims have been filed against the estate, satisfactory proof
should be required that they have been paid before accepting title
from an heir or devisee.
Homestead property does not pass under the will of the deceased
homestead owner if he leaves a wife or children.95 If the decedent is
survived by a widow and lineal descendants, the widow takes a life
estate in the homestead, with vested remainders per stirpes to the
lineal descendants in being at the time of the death of the decedent. 8
If the decedent leaves a widow and no lineal descendants, the widow
takes the homestead in fee simple, regardless of whether the decedent
07
died testate or intestate.
Judgments
Judgments appearing on abstracts may be divided into three classifications for purposes of title examination.
93FLA. STAT. §§731.21,
0

§733.01
95FL.A. STAT. §731.05
t0FL.. STAT. §781.27
97Waln v. Howard,
4FLA. STAT.

731.23 (1951).
(1951).
(1951).
(1951).
142 Fla. 736, 196 So. 219 (1940); see Note 92 supra.
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The first class includes judgments which have been released or
satisfied. As to these, only casual examination of the judgment is required to be sure that the release or satisfaction is executed by the
proper party. Sometimes a judgment is entered in favor of a party for
the use and benefit of another party. The caption of the judgment or
style of the cause appearing at the top of the entry may not give
the name of the person for whose benefit the judgment is entered. The
release or satisfaction should, of course, be executed by the person
for whose benefit the judgment is obtained.
The second class consists of judgments that are or appear to be
outstanding. It is necessary to determine whether such judgments
constitute liens on the property under examination. A judgment
against one of the owners of an estate by the entireties does not constitute a lien against the property, 98 but a judgment against husband
and wife jointly does. 99
Prior to June 5, 1939, any money judgment entered in the circuit court became a lien from the time of record in the minute book
or chancery order book on any property owned by a judgment debtor
and situated in the county in which the court exercised its jurisdiction. Any money judgment entered in the United States district court
prior to that date became a lien upon its entry, at least against any
property owned by the judgment debtor and situated in the county
in which the court was sitting. Since that date, in order to become a
lien on the property of the defendant a judgment must be recorded in
the judgment lien book in the office of the clerk of the circuit court
of the county in which the land lies. Until a judgment is so recorded
it does not constitute a lien on the property.
Judgments on which sheriff's or other judicial sales have been
based and which sales are links in the chain of title constitute the
third class. In such instances it should be determined that the judgment has been properly recorded so as to become a lien on the property before the judicial sale. The examiner should carefully check
the court proceedings which resulted in the judgment to determine
that the court had jurisdiction of the defendant and that the judgment was properly entered. Finally, the defendant against whom the
judgment was entered must be identified as the owner of the property at the time the judgment was entered. There is no presumption
9sOhio Butterine Co. v. Hargrave, 79 Fla. 458, 84 So. 376 (1920).
99Stanley v. Powers, 123 Fla. 359, 166 So. 843 (1936).
1
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that a person of the same name owning the property is the person of
that name against whom the judgment was entered.
In checking the sheriff's records to determine that he proceeded
as required by law, note should be made as to whether his notice of
sale was published once each week for four successive weeks' 00 and
whether the sale was held on a legal sales day. 1 1 The sheriff's deed
should likewise be examined. A recital in the deed that the sale was
made on a legal sales day after due publication is prima facie proof
of such matters, 02 but can be overcome by proof to the contrary. The
examiner should therefore not rely on such recitals.
The statutes governing execution sales and providing for publication of notice, time, and place of sale do not apply to sales under
foreclosure decrees. Such matters are governed by the directions in the
03
decree of sale and are within the discretion of the chancellor.
Although this article will not attempt to discuss the statutes and
decisions relating to dower, attention is called to In re Hester's
04
Estate,1
holding that a sheriff's sale will extinguish the inchoate dower
right of the wife of the owner of the property. Prior to this decision
examiners generally felt that a sheriff's sale did not bar such dower
right. They were led so to believe by the decision in Pingree v. DeHaven, 0 5 which, if it did so hold, has been overruled by the Hester
case.
VII. PLATS
Several things must be checked in looking over plats shown in
abstracts. The examiner should verify that the owner subdivided the
property and no more. It is not incumbent upon the examiner to
argue with a surveyor about fine points of surveying when passing
upon the sufficiency of a plat. He would be negligent, however, if
he overlooked an obvious error as to the location or amount of property subdivided which could be discovered by an examination of the
recorded plat.106 The possibility of such errors was greatly reduced
100FLA. STAT. §55.44 (1951).
101FLA. STAT. §55.45 (1951).
1o-Kendrick v. Latham, 25 Fla. 819, 6 So. 871 (1889).
10aState ex rel. Raulerson v. Sloan, 134 Fla. 632, 184 So. 128 (1938).
104158 Fla. 170, 28 So.2d 164 (1946).
10590 Fla. 42, 105 So. 147 (1925).
2O0A plat of a subdivision placed of record in Hillsborough County many years
ago erroneously included a 5-acre tract lying in an adjoining section; in another
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by a 1925 statute,10 7 and if errors in the older plats have not yet been
found and corrected an examiner should not now be charged with
negligence for failure to discover any such hidden errors.
The legend on the plat should be examined carefully to see whether
restrictions are imposed or easements or other rights reserved and that
description of property by reference to a recorded plat incorporates
in the deed all such restrictions, easements, and reserved rights. 0 s
In the case of certain rights reserved in this manner our Supreme
Court has held that in the absence of words of limitation such rights
would exist only for the life of the owner who reserved those rights. 0 9
The plat should also be examined for building lines, which are
usually parallel to street lines, and easements, which are often shown
along rear lot lines, as these are equivalent to restrictions on the use
of the property and should be noted as such.
VIII.

CONCLUSION OF EXAMINATION

Other Instruments
Any other instruments appearing on the abstract should now be
examined and their effect determined. Trust instruments, bankruptcy, receivership, guardianship and partition proceedings, assignments for benefit of creditors, notices of mechanics' liens, and
many others are encountered from time to time. Fortunately for the
examiner, however, such instruments do not appear in all titles. The
scope of this article is not broad enough to include a discussion of
even a very small part of these instruments and proceedings.
Taxes
Some abstracts purport to show all local ad valorem taxes, special
assessments, and improvement liens assessed against the property itself, and any other taxes, such as municipal personal property taxes,
which might constitute liens against it. Others are silent on this subject, or specifically refer the examiner to the various tax offices for
case a subdivision was in an adjoining "forty" to the one designated on the plat.
Failure to discover these errors would constitute negligence.
:L07FLA. STAT. §§177.01 et seq. (1951).
108Akin v. Goodwin, 49 So.2d 604 (Fla. 1950).
1o9jacksonville v. Shaffer, 107 Fla. 367, 144 So. 888 (1932).
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information regarding tax liens. If the examiner is making an examination in a strange county he should ask enough questions of the various tax authorities to satisfy himself that there are no outstanding
taxes, special assessments, or improvement liens that might constitute
claims against the property. If paving, curbing, sewer, or other improvements have been recently made in the street adjoining the property under examination, inquiry should be made to determine whether
an assessment may be made against the land, as there may be a time lag
between completing the improvement and fixing the assessment.
As regards ad valorem taxes, it should be remembered that even
though the amount is not formally determined until September or
October and the tax books do not open until November first, the annual taxes become a lien as of January first of each year. City charters
may provide otherwise for city taxes. Tax liens should always be noted
in the opinion.
Review and Research
The examiner should now review his title search and consider
any questions raised by the notes he has entered on the margin. It is
helpful to bracket mortgages, liens, judgments, and other items with
the instruments that satisfy or otherwise dispose of their effect on the
title. They then may be disregarded in running the chain preparatory
to writing the opinion. A mortgage may be bracketed with its satisfaction and a big "O.K." noted on the margin to indicate that this
mortgage need not be considered. Likewise divorce decrees and other
proceedings that are regular and accomplish their purpose may be
similarly marked and thus eliminated from further consideration.
Questions of law must be resolved by research. A great deal of
future time will be saved by noting the authority found to answer the
question at the entry which raised it.
The examination may raise questions involving all areas of adjective and substantive law, such as vested and contingent remainders and
reversions, restrictions, easements, trusts, husband and wife, homestead,
marriage and divorce, infants, incompetency, bankruptcy, riparian
rights, eminent domain, taxation, constitutional law, due process of
law, comity, wills and administration of estates, encroachments, improvement liens, statutes of limitation, and curative acts. The examiner must decide to his own satisfaction the numerous questions which
arise in all areas of substantive and adjective law before he is prepared to dictate his opinion on the title.
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IX. THE WRiTrN OPINION
After completing the examination of all instruments in the title
search and noting any defect that should be set up as an exception to
the title, the examiner should list the various matters to be set up in
the opinion. Reference to item number on the chain saves time in
making this memorandum. I usually start the memo "Title in Jones
under 73," which means that Jones acquired title under instrument
shown as item No. 73 in the chain. Then I add:
"Subject to:
1. Taxes
2. Building line on plat 14
3. Restrictions in 15
4. Mortgage 74."
If that covers all matters noted, I am ready to write the opinion. If
defects exist in the title which should be mentioned they are then
noted under letters, for example:
"A. Divorce 43 is bad
B. Description in 58
C. Acknowledgment 56."
Such matters, set up in the opinion as exceptions, are those things
that I am unwilling to pass. If I have noted an irregularity which I
am going to pass, or a defect which I consider to have been cured, these
are not set up in the title opinion, as to do so would only cause confusion. This principle has a few exceptions. One is the exiitence of
an instrument of record, not shown on the abstract, which makes it
unnecessary to rely upon a doubtful instrument or proceeding which
is shown. In such case it is advisable to refer in the opinion to such
other instrument. There may be a few other exceptions.
The writing of the opinion is the next step. The statement that
the examination has been made and the description of the property
are first:
"I have examined the title to the following described property situated in Hillsborough County, Florida, to wit:
Lot Seven (7) of Block Five (5) of BON AIR SUBDIVISION, according to map thereof recorded in Plat Book 8
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on page 16 of the public records of Hillsborough County,
Florida."
This description should be complete and accurate, inasmuch as it will
probably be the guide for the preparation of the instruments to be
executed in dosing the client's transaction.
Then the source of information, or the basis of the examination,
should be described fully, thus:
"According to entries appearing on abstract No. 81276 by
Abstract of Title Company, certified June 23, 1918, with addition thereto No. 7314 by Title Abstract Company, last certified October 3, 1925, said abstracts being in sheet form consisting of ten sheets, with addition thereto in Book Form No. 12345
by Real Estate Title Insurance and Abstract Company, certified October 1, 1952, at 8 o'clock A.M."
Then your findings, preceded by a warning if your opinion is not
to be unqualified, "And, subject to the qualifications hereinafter
stated."
Then the opinion:
"I am of the opinion that the fee simple, marketable title
to said property is vested in: John H. Smith and Mary A. Smith,
his wife, free and clear of all encumbrances save and except:"
Then follow the exceptions, which might be:
"1. County and city taxes for the year 1952 and subsequent
years."
If current year's taxes have already been paid this exception would
read:
"1. County and city taxes subsequent to the year 1952."
Then the others:
"2. Building lines shown on plat of Bon Air Subdivision recorded in Plat Book 8 on page 16.
"3. Restrictions contained in deed dated January 13, 1925,
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in Deed Book 443 on page 518, which contains no reverter
clause."
If the restrictions do contain a reverter clause, this exception should
be set up under qualifications rather than as a mere exception, since
a reverter clause is generally considered to render a title nonmarketable.
Continuing the exceptions:
"4. Mortgage dated January 24, 1952, executed by John H.
Smith and Mary A. Smith to Florida Mortgage Company,
recorded January 24, 1952, in Mortgage Book 986, page
424, securing promissory note therein described in the principal sum of $3500."
Then, if no survey has been furnished and no inspection of the
property has been made, a general exception should be made, along
these lines:
"5. Matters of survey, rights of persons in possession, if any,
other than the above-named owners, and recorded liens, if
any, for improvements upon or in front of or repairs to
said property, are excepted from this opinion."
This can be broken down into two or more numbered paragraphs, with
more detail, particularly for clients unfamiliar with real estate transactions. This general clause is sufficient in most cases.
Now for the exceptions, which should be stated briefly but with
sufficient particularity to guide any possible curative procedures without reference to the abstract or records. For instance:
"The qualifications hereinbefore referred to are as follows:
A. James F. Henderson and Ruby Henderson, his wife, acquired title to this property by deed dated August 24, 1943,
recorded in Deed Book 643, page 119. The present owners
claim by mesne conveyances from the grantees in this deed.
On October 24, 1928, the said James F. Henderson obtained
a decree of divorce in the Circuit Court of Hillsborough
County, Florida, against Jane Henderson, which is recorded
in Chancery Order Book 113, page 64. The defendant was
served by publication based on affidavit which in my opinion
did not comply with the statute and which was sworn to be-
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fore Henry Hay, notary public, who was the attorney for
the plaintiff and disqualified to act. This divorce decree
was therefore defective. I am informed that subsequent to
the entry of this decree Jane Henderson, relying thereon,
remarried, and also that she died in 1951. If either of these
things happen and satisfactory proof thereof can be obtained and placed of record, this question will be removed.
B. Description in deed dated June 24, 1949, executed by Herbert Stevenson and Mary A. Stevenson, his wife, to Oliver
Nixon, is defective in that the block number is omitted. It
will be necessary to obtain a correct deed from the said
Herbert Stevenson and wife.
C. Acknowledgment of satisfaction of mortgage dated January
24, 1951, executed by I. WV. Hudson Company, satisfying
mortgage executed by Oliver Holmes and Nancy Holmes, his
wife, dated January 24, 1941, recorded in Mortgage Book
343, page 282, is defective in that there is no proper identification by the notary that the persons acknowledging were
the persons who executed the instrument. It will therefore be necessary to obtain a new satisfaction of mortgage
properly executed and acknowledged by the said I. W.
Hudson Company, or have the present satisfaction properly
acknowledged or proved for record and again recorded. It
will not be satisfactory for the same notary to make another
certificate that the persons who executed the instrument
appeared before him on the date of the previous certificate
and then acknowledge the execution, inasmuch as such
new certificate would be beyond the power of the notary to
make even if the statements of the new certificate were true."
You have now completed the examination of the abstract, or more
exactly, the examination of the title, and have rendered your opinion.
From now on you must stand ready to convince future examiners of
the title that your decisions were correct. If you have made a careful
examination and kept adequate notes of the records and of your authorities on points of law, you should have no difficulty and will find
a certain pleasure in being able to explain fully the reasons for your
decisions.
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